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In the United ^^tates Circuit Court of Appeals for the Ninth

Circuit.

CAREIE B. McDOUGALD,
Plaintiff in Error,

vs.

NEW YORK LIFE INSURANCE

COMPANY (a Corporation),

Defendant in Error..

Stipulation in Relation to Printing of Record.

It is hereby stipulated and agreed that the following

papers and documents included in the record filed here-

in need not be printed by the clerk of the above-entitled

court, and may be omitted from the printed record,

namely: "Answer"; Notice of motion to strike out por-

tions of complaint''; "Order overruling demurrer and

denying motion to strike out;" "Demurrer;" "Stipula-

tion waiving jury" and "Bond on writ of error."

Dated, October 30th, 1905.

VAN NESS & REDMAN,

Attorneys for Plaintiff in Error.

PAGE, McCUTCHEN & KNIGHT,

Attorneys for Defendant in Error.

[Endorsed]: No. 1270. In the United States Circuit

Court of Appeals for the Ninth Circuit. Carrie B. Mci-

Dougald, Plaintiff in Error, vs. New York Life Insurance

Company (a Corporation), Defendant in Error. Stipula-

tion in Relation to Printing of Record. Filed Nov. 13,

1905. F. D. Monckton, Clerk.
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In the Circuit Court of the United States^ in and for the

Ninth Circuit, Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

NEW YORK LIFE INSURANCE COM^
PANY (a Corporation),

Defendant.

Complaint.

Plaintiff above named complains of defendant above

named and for cause of action alleges:

1. That at all the times herein mentioned the defend-

ant was and now is a life insurance corporation, organ-

ized and existing under and bj virtue of the laws of the

State of New York, and engaged in the business of life

insurance in said State and in the State of California.

2. That at all of the times herein mentioned plaintiff

and Mrs. J. A. ^IcDougald, hereinafter referred to, were

and now are citizens of the United States and of the

State of California, and at all of said times they and

each of them have resided and had their residences in,

and do now reside and have their residences in the

Northern District of the State of California. That

at all of said times the defendant was and now is a

citizen of the State of New York.

3. That upon October 4tli, 1895, in compliance with

a written application theretofore made to it, defendant

made, executed and delivered to John D. McDougald
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a policy of life insurance in the words and figures follow-

ing:

'^1845 1895

No. 695,884

$10,000

NEW YORK LIFE INSURANCE COMPANY,

By This Policy of Insurance Agrees to pay

Ten thousand Dollars to the insured's Executors,

Age Administrators or Assigns, at the Home Office of

46. the Company in the City of New York, imme-

diately upon receipt and approval of proofs of the

death of John D. McDougald, of Stockton, in the County

of San Joaquin, State of California (herein called the

insured).

And the Company further agrees that this Policy

shall be incontestable after it has been in force one full

year from the date of the execution of this contract if

the premiums have been duly paid as provided herein.

This Contract is made in Consideration of the written

application for this Policy, which is hereby

Annual made a part of this Contract, and in further

Premium, consideration of the sum of Six hundred and

thirty-nine Dollars and Cents, to be

paid in advance (being the premium for two years' term

insurance), and of the payment of Four hundred

|465 and sixty-five Dollars and Cents (being

the life premium) on the Thirtieth day of June

in every year thereafter during the continuance

Examined of this Policy.
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The benefits and provisions placed by the Company on the

next page are conditions precedent and are a part

E. A. of this Contract as fully as if they were recited at

length over the signature hereto affixed.

In Witness Whereof, the New York Life Insurance

Company has, by its duly authorized Officers, signed and

delivered this Contract, this Fourth day of October one

thousand eight hundred and ninety-five.

Oombination.-

Term and Life.

(Nine words interlined before signing.)

JOHN A. McCALL,

President.

Distribution. CHAS. C. WHITNEY,

Secretary.

95-15.

BENEFITS AND PROVISIONS.

This Policy participates in surplus as hereinafter pro^

vided, but no dividend shall be apportioned to it be-

fore the end of the Accumulation Period. If the in-

sured elects to continue this Policy beyond the Accumu-

lation Period, under one of the three benefits first named

below, no further dividend shall be apportioned to it

before the end of each period of five years thereafter.

The Accumulation Period of this Policy ends on the

30th day of June, in the year 1915. The insured shall

then be entitled, if living, and if the premiums have been

duly paid in full, to select and receive one of the six bene-

fits following:
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First.—To continue this Policy with further payment

of premiums and to receive the (lividend then appor-

tioned by the Company in cash; or,

Second.—To continue this Policy with further pay-

ment of premiums and to receive the dividend then ap-

portioned by the Company converted into an annuity;

or,

Third.—To continue this Policy with further payment

of premiums and to receive the dividend then appor-

tioned, by the Company converted into additional paid-

up insurance without participation in surplus, subject

to evidence of good health satisfactory to 'the Company;

or,

Fourth.—To discontinue this Policy and to receive its

entire cash value as stated below in cash; or,

Fifth.—To discontinue this Policy and to receive its

entire cash value, as stated below, converted into an

annuity; or,

Sixth.—To discontinue this Policy and to receive its-

entire cash value, as stated below, converted into paid-

up insurance without participation in surplus. Evi-

dence of good health will not be required.

The Company guarantees that the entire cash value

of this Policy at the end of the Accumulation Period

shall be forty-five hundred and twenty Dollars (|4520),

and in addition the dividend then apportioned by the

Company.

Unless the insured shall notify the Company in writ-

ing' before ^he end of the Accumulation Period, which
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benefit has been selected, the dividend then appor-

tioned by the Company shall be converted into an an-

nuity, as provided in the second benefit.

This Policy participates in surplus only as hereinbe-

fore provided.

This Policy, if in force, may be surrendered to the

Company at the expiration of any period of five years

after the Accumulation Period, upon thirty days' pre-

vious written notice. If so surrendered the entire legal

reserve, and in addition thereto the surplus then ap-

portix)ned, vvall be allowed as a surrender value.

The Company will loan to the insured the amount of

any premium, or premiums, within the Accumulation

Period, as they shall become due, after the premiums

on this Policy have been paid for eleven years, to enable

him to keep the Policy in force, provided application

therefor is made to the Home Oflfice within the month of

grace allowed in payment of premiums, and that in-

terest at the rate of 5 per cent per annum shall be

paid annually in advance upon all such loans.

The Company will pay with this. Policy an amount

equal to the total premiums (taken at the tabular an-

nual rate) falling due on or after the 30th day of June,

in the year 1905, if the Policy shall become a claim by

death subsequent to that date and within the Accumu-

lation Period, whether the premiums have been paid in

cash or by premium loan.

No agent has power in behalf of the Company to make

or modify 'this or any contract of insurance, to extend

the time for paying any premium, to waive any for-
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feiture, or to bind the Company by making any promise

or making or receiving any representation or informa-

tion. These powers can be exercised only by the Presi-

dent, Vice-President, Second Vice-President, Actuary

or Secretary of the Company, and will not be delegated.

All premiums are due and payable at the Home Office,

unless otherwise agreed in writing, but may be paid to

agents producing receipts signed by the President, Vice-

President, Second Vice-President, Actuary or Secretary,

and countersigned by such agents. If any premium is

not paid on or before the day when due, this Policy shall

become void, and all payments previously made shall

remain the pro]3erty of the Company, except as herein-

after provided.

A grace of one month will be allowed in payment of

subsequent premiums after this Policy shall have been

in force three months, subject to an interest charge at

the rate of five per cent per annum for the number of

days during which the premium remains due and un-

paid. During the month of grace this Policy remains

in force, and the unpaid premium, with interest as

above, remains an indebtedness to the Company, which

will be deducted from the amount payable under this

Policy if 'the death of the insured shall occur during the

month.

This Policy will be re-instated on written application

therefor within six months after non-payment of any

premium, subject to evidence of good health satisfactory

to the Company, and payment of premiums to date of
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re-instatement with interest at the rate of 5 per cent

per annum.

Proofs of death must be furnished to the Company

at the Home Office within one year after the death of

the insured, which proofs shall comprise satisfactory

statements establishing' the claim. Such statements

must comply fully with the Company's forms in use at

the time of the death of the insured. If it is found that

the age of the insured was incorrectly stated in the ap-

plication on which this Policy w^as issued, the amount

payable under this Policy shall be such proportion of the

amount of the Policy as the premium paid bears to the

required premium at the true age.

Any indebtedness to the Company, including any bal-

ance of the current year's premium remaining unpaid,

will be deducted in any settlement of this Policy or of any

benefit thereunder.

Any assignment of this Policy must be made in dupli-

cate, and both sent to the Home Office, one duplicate to

be retained by the Company and the other to be re-

turned. The Company has no responsibility for the

validity of any assignment.

This Policy cannot be forfeited after it shall have

been in force three full years, as hereinafter provided.

First.—If any premium subsequently due is not paid

as hereinbefore provided, this Policy will be continued

for its full amount, as provided in the Table below, sub-

ject to the conditions of this Policy, but without further

payment of premiums, and without loans, participation

in surplus and premium-return; or,
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Second.—If any premium subsequently due is not paid

as hereinbefore provided, this Policy will be endorsed

for the reduced amount of paid-up insurance provided

in the Table below, if demand is made therefor w^ith sur-

render of this Policy within six months thereafter, sub-

ject to the conditions of this Policy, but without further

payment of premiums, and without loans, participation

in surplus and premium-return.

TABLE OF GUARANTIES, IF PAYMENT OF PRE-

MIUMS IS DISCONTINUED, PROVIDED THERE
IS NO INDEBTEDNESS AGAINST THIS POLICY.

(Pursuant to the Insurance Law [Chapter 690, Laws'

of 1892] of the State of New York.)

(1st) or (2d).

If the Premiums are paid.

This Policy will be con-
tinued for its full amount
?10,000 as hereinbefore pro-
vided

This Policy will
be endorsed for the
reduced amount of
paid-up insurance
as hereinbefore pro-
vided.

to June 30, 1898 to Jan. 30, 1901 of f 760

to June 30, 1899 to Aug. 30, 1903 of 1270

to June 30, 1900 to Feb. 28, 1906 of 1790

to June 30, 1901 to Feb. 29, 1908 of 2210

to June 30, 1902 to Jan. 30, 1910 of 2610

to June 30, 1903 to Sept. 30, 1911 of 3010

to June 30, 1904 to Apl. 30, 1913 of 3390

to June 30, 1905 to Nov. 30, 1914 of 3770

to June 30, 1906 to Apl. 30, 1916 of 4100

to June 30, 1907 to June 30, 1917 of 4410

to June 30, 1908 to July 30, 1918 of 4700

to June 30, 1909 to Aug. 30, 1919 of 4960
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to June 30, 1910 to Aug. 30, 1920 of 5190

to June 30, 1911 to June 30, 1921 of 5390

to June 30, 1912 to Mcli. 30, 1922 of 5540

to June 30, 1913 to Sept. 30, 1922 of 5G80

S. to June 30, 1914 to June 30, 1923 of 5770

Policies continued in force beyond the Accumulation

Period will be entitled, in case of nonpaj^ment of any

premium subsequently due, to be continued for their

full amount or endorsed for reduced amount of paid-

up insurance, on the same basis as that on which the

above table is constructed. 2308."

4. That in and by said application for said policy it

was stipulated and agreed by said McDougald and de-

fendant, that said policy should be construed according

to the lavv^s of the State of New York, and thaft the place

of said policy should be the Home Office of defendant in

said State.

5. That the two years' term insurance premium re-

ferred to in said policy was paid by said McDougald to

defendant at the time said application for said policy

was made, and prior to the execution and delivery of

said policy, and said policy was in full force and effect

at the time of the death of said McDougald as herein-

after alleged.

6. That by an Act of the Legislature of the State of

New York regulating the forfeiture of life insurance

policies, in force and effect at the time of the making

of said application for said policy and at the time of

the execution and delivery of said policy, it was enacted
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and provided, that '"no life insurance corporation doing

business in this State shall declare forfeited or lapsed

any policy hereafter issued or renewed, and not issued

upon the payment of monthly or weekly premiums, or

unless the same is a term insurance contract for one

year or less, nor shall any such policy be forfeited or

lapsed by reason of nonpayment when due of any pre-

mium, interest or installment, or any portion thereof,

required by the terms of the policy to be paid, unless

a written or printed notice stating the amount of such

premium, interest, installment, or portion thereof, due

on such policy, the place where it should be paid, and

the person to whom the same is payable shall be duly

addressed and mailed to the person whose life is insured,

or 'the assignee of the policy, if notice of the assign-

ment has been given to the corporation, at his, or her,

last known postoffice address, postage paid by the cor-

poration, or by an officer thereof or person appointed by

it to collect such premium, at least fifteen and not more

ithan fort^-five days prior to the day w^lien the same is

payable.

"The notice shall also state that unless such premium,

interest, installment, or portion thereof, then due, shall

be paid to the corporation, or to a duly appointed agent

or person authorized to collect such premium, by or

before the day it falls due, the policy and all payments

thereon will become forfeited and void, except as to the

right to a surrender value or paid-up policy as in this

chapter provided.

"If the payment demanded by such notice shall be
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made within the itime limited therefor it shall be taken

to be in full compliance with the requirements of the

policy in respect to the time of such payment; and no

such policy shall in any case be forfeited, or declared

forfeited or lapsed, until the expiration of thirty days

after the mailing of such notice. The affidavit of any

officer, clerk or agent of the corporation, or of anyone

authorized to mail such notice, that the notice required

by this section has been duly addressed and mailed by

the corporation issuing such policy shall be presump-

tive evidence that such notice has been duly given.''

7. That on March 5th, 1896, the said John D. Mc-

Dougald, for value received, assigned, transferred and

set over to said Mrs. J. A. McDougald, of the City of

Stockton, State of California, said policy of insurance,

together with all dividends, benefit and advantage to

be had or derived therefrom, and notice of said assign-

ment and transfer was given by said John D. McDougald

to defendant upon March 11th, 189G.

8. Plaintiff is informed and believes and therefore

alleges, that at no time did defendant ever give, mail

to, or serve upon said Mrs. J. A. McDougald, in the man-

ner and at the time prescribed by said statute, or other-

wise, the notice thereby required, and that no such

notice was ever received by her.

9. That said John D. McDougald died on November

ITth, 1898.

10. That subsequent to the death of said John D.

McDougald, and prior to the commencement of this ac-

tion, the said Mrs. J. A. McDongald assigned, trans-
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ferred and set over, for a valuable considera'tiou, to the

plaintiff herein, all her rig-ht, title and interest in and

to said policy of insurance, together with all money,

benefit and advantage to be had or derived therefrom,

and ever since said time the plaintiff herein has been

and now is the owner and holder of said policy and of

all claims existing thereunder against the defendant

herein.

11. That upon May 31st, 1899, the defendant herein

expressly disclaimed and denied any and all liability

under or by virtue of said policy.

12. That the said John D. McDougald, the said Mrs.

J. A. McDougald and plaintiff have duly performed and

compli'^d with all the conditions and provisions of said

policy upon their part. That there never has been any

indebtedness againsst said policy.

13. That no part of said sum of ten thousand (10,-

000) dollars has ever been paid, and the whole thereof

remains now due, owing and unpaid.

Wherefore, plaintiff demands judgment against de-

fendant for said sum of ten thousand (10,000) dollars,

together with interest thereon a't the rate of seven (7)

per cent per annum from November 17th, 1898, and

costs of suit.

VAN NESS & REDMAN,

Attorneys for Plaintiff.

State of California,

County of San Joaquin,—ss.

Carrie B. McDougald, being first duly sworn, deposes

and says: That she is the plain'tiff in the above-entitled
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action; that she has read the foregoing complaint and

knows the contents thereof, and that the same is true

of her own knowledge, except as to the matters therein

stated on information or belief, and that as to those

matters she believes it to be true.

CARRIE B. McDOUGALD.

Subscribed and sworn to before me this 7th day of

NoYember, 1900.

[Seal] BEULAH PADGHAM,
Notary Public in and for the County of San Joaquin,

State of California.

[Endorsed]: Filed November 16, 1900. Southard

Hoffman, Clerk.

1)1 the Circuit Court of the United States^ for the Ninth Cir-

cuity Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

No. 13,014.

NEW YORK LIFE INSURANCEf

COMPANY (a Corporation),

Defendant.

Amended Answer-

Comes now defendant above named and by stipula-

tion herein and leave of the Court first had and obtained,

makes its amended answer to the complaint herein as

follows:
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r.

Defendant admits all of the allegations in paragraphs

I, II, VI, IX and XI of said complaint contained.

II.

Defendant admits that it was provided in the appli-

cation for the policy of insurance herein involved and

thereby but not otherv^-ise agreed, subject, however, to

the other terms and conditions in said application and

policy contained, "that the contract contained in such

policy and in this application shall be construed accord-

ing to the laws of the State of New York, the place of

said contract being agreed 'to be the home office of said

company in the City of New York."

III.

Defendant admits that on or about the 4th day of

October, 1895, in compliance with a written applica-

tion theretofore made to i't, it made, executed and de-

livered to one John D. McDougald a policy of life in-

surance in the words and figures and of the tenor sub-

stantially set forth in paragraph III of said complaint;

but said policy was so made, executed and delivered

as of and was intended and considered by the parties

thereto as commencing on the 30th day of June, 1895,

at the request of said John D. McDougald and in order

that he might thereby secure a lower rate and premium

on said policy than if the same commenced to run at

its date aforesaid.
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IV.

Defendant admits that said John D. McDougald gave

its agent his certain promissory note for $639 in pay-

ment of the two years' term insurance premium re-

ferred to in said policy at or about the time said appli-

cation for said policy was made, and prior to the exe-

cution and delivery of the latter, which said note, al-

though payable September 11, 1896, has never been paid

or taken up, in whole or in part, by defendant, or by

anvone on his behalf, and said note is now whollv due

and unpaid; and defendant alleges that no other pre-

mium or installment upon said policy was ever paid

or secured to be paid to defendant by or on behalf of

said John D. McDougald, or by any beneficiary or as-

signee of said policy, and denies that said policy was

in full or any force or effect at the time of the death

of said John D. McDougald, or at any time subsequent

to the 30th day of June, 1897.

On the contrary, defendant alleges that said policy

of insurance and all claims thereunder of every kind

whatsoever, against defendant, and all money, benefit

and advantage to be had or derived therefrom, had

lapsed and become forfeited and of no legal force and

effect on the said 30th day of June, 1897, by reason of

the fact, among others, that no premium or other in-

stallment or payment upon said policy had been paid

or made to defendant by or on behalf of said John D.

McDougald or by any beneficiarj- or assignee of said

policy, after said policy was made, executed and de-

livered, and a full year's premium thereon was wholly
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iu default and pajment thereof was wholly in arrears

on said 30th day of June, 1897.

V.

Defendant avers that it has no information or be-

lief sufficient to enable it to answer the allegations in

paragraph VII of said complaint contained, and upon

this ground, therefore, denies and leaves plainH;iff to

her proof that on March 5th, 1896, or at any other time,

said John D. McDougald, for value received, or other-

wise, or for any good or valuable consideration, as-

signed or transferred or set over to Mrs. J. A. McDoug-

ald, of the City of Stockton, State of California, or else-

where, said policy of insurance, or his title thereto, or

any interest therein, with or without all or any divi-

dend, benefit or advantage to be had or derived there-

from, or that notice of said alleged assignment or trans-

fer was given by said John D. McDougald to it upon

March 11, 1896, or at any other time.

VI.

Defendant denies that it never gave nor mailed to nor

served upon said Mrs. J. A. McDougald in the manner

and at the time prescribed by the statute set forth in

the complaint herein, or o'therwise, the notice thereby

required, and having no information or belief upon the

subject sufficient to enable it to answer the allegations,

in said complaint respecting the failure of said Mrs.

J. A. McDougald to receive said notice, defendant de-

nies that no such noitice was ever received by her.

On the contrary, defendant alleges the fact to be that
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at least fifteen and not more than forty-five days prior

to the day when the premium on said policy was nex't

payable, namely, on the 27th day of May, 1897, it duly

addressed, gave, mailed to and served upon each of the

following persons, to wit: said John D. McDougald and

said Mrs. J. A. McDougald, w^ho defendant was informed

claimed to be the assignee of said policy, at his and

her respective last known postoffice address, postage

prepaid by defendant, a notice partly written and partly

printed, stating the amount of said premium then due

or ai)out to be due upon said policy, the place where

said premium should be paid, and the person to whom

the same was payable, said notice being in manner and

form and containing the information, matters and

things and in all respects as required by said statute.

VII.

Defendant has no information or belief on the sub-

ject sufficient to enable it to answer the allegations in

paragraph X of said complaint contained, and, there-

fore, placing its denial upon this gTound, defendant de-

nies and leaves plaintiff to her proof thalt subsequent

to the death of said John D. McDougald or prior to the

commencement of this action, or at any other time, said

Mrs. J. A. McDougald assigned or transferred or set

over in writing, or otherwise, for a valuable or any con-

sideration, to plaintiff herein, all or any of said Mrs.

J. A. McDougald's right or title or interest in or to said

policy of insurance, with or without all or any money,

benefit or advantage to be had or derived therefrom;

but defendant alleges that if any such assignment or
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transfer was made it was without good or valuable con-

sideration therefor, and was void and of no legal force

or effect as far as defendant is concerned, and upon the

same ground defendant denies that ever since said time

or at or since any other time plaintiff herein has been

or is now the ow^ner or holder of said policy or of all

or any claims existing or alleged to exist thereunder

against defendant herein.

VIII.

Defendant denies that said John D. McDougald or

said Mrs. J. A. McDougald, or plaintiff herein, or they

or either or any of them, have or has, duly or at all,

performed or complied with all or any of the conditions

or provisions of said policy or any thereof, upon their*

or each or any of their part to be kept or performed,

and denies thait there has never been any indebtedness

against said policy; but on the contrary, defendant

avers that said policy and all rights and claims there-

under of every kind whatsoever, against defendant

lapsed and became forfeited and void and of no legal

force and effect as aforesaid, owing, among other rea-

sons, to the failure, neglect and refusal of said John

D. McDougald or any beneficiary or assignee of said

policy 'to pay the premium or indebtedness thereon ma-

tured, accrued and existing on said 30th day of June,

1897, and long prior to the death of said John D. Mc-

Dougald. Defendant further avers that no' premiums

whatever upon said policy have been paid, and if said

policy is now in full force and effect said premiums now

amoun^t to the sum of one thousand five hundred and
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sixty-nine (1,569) dollars, with interest thereon as fol-

lows: on six hundred and thirty-nine (639) dollars there-

of from the 11th day of September, 1895, on four hun-

dred and sixty-five (465) dollars thereof from the 30th

day of June, 1897, and on four hundred and sixty-five

(465) dollars thereof from the 30th day of June, 1898.

IX.

Defendant denies that the sum of ten thousand

(10,000) dollars, or any part thereof, or any sum what-

soever, is or remains due or owing or unpaid by defend-

ant to plaintiff on said policy or otherwise.

And for a further answer and as a second and sepa-

rate defense to the complaint on file herein, defendant

alleges:

I.

That by an Act of the Legislature of the State of New

York regulating the forfeiture of life insurance poli-

cies, entitled "An act to amend the insurance law, and

the Act amendatory thereof relative to capital and sur-

plus," approved April 8, 1897, it was among other things

enacted and provided that section 92 of chapter 218 of

said insurance law set forth in part in the complaint

herein be and the same was thereby amended so as to

read as follows:

"Sec. 92. No Forfeiture of Policy Without Notice.

—

No life insurance corporation doing business in this

state shall within one year after the default in pay-

ment of any premium, installment or interest declare

forfeited or lapsed, anj^ policy hereafter issued or re-

newed and not issued upon the payment of monthly or
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weekly premiums, or unless the same is a term insur-

ance contract for one year or less, nor shall any such

policy be forfeited, or lapsed, by reason of nonpayment

when due of any premium, interest or installment or

any portion thereof required by the terms of the policy

to be paid, within one year from the failure to pay such

premium, interest or installment unless a written or

printed notice seating the amount of such premium, in-

terest, installment, or portion thereof, due on such pol-

icy, the place where it shall be paid, and the person to

whom the same is payable, shall have been duly ad-

dressed and mailed to the person whose life is insured,

xyr the assignee of the policy, if notice of the assign-

men^t has been given tO' the corporation, at his or her

last known postofl&ce address in this state, postage

paid by the corporation, or by any officer thereof, or

person appointed by it to collect such premium, at least

fifteen and not more than forty-five days prior to the

date when the same is payable. The notice shall also

state that unless such premium, interest, insltallment

or portion thereof, then due, shall be paid to the cor-

poration, or to the duly appointed agent or person au-

thorized to collect such premium by or before the day

it falls due, the policy and all payments thereon will

become forfeited and void except as to the right to a

surrender value or paid-up policy as in this chapter pro-

vided. If the payment demanded by such notice shall

be made within its time limited therefor, it shall be

taken to be in full compliance with the requirements of

the policy in respect to the time of such payment; and
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no suclj polic}' shall in any case be forfeited or declared

forfeited, or lapsed, until the expiration of thirty days

after the mailing of such notice. The affidavit of any

officer, clerk, or agent of the corporation, or of anyone

authorized to mail such notice, that the notice required

by this section had been duly addressed and mailed by

the corporation issuing such policy, shall be presump-

tive evidence that such notice has been duly given. No

action shall be maintained to recover under a forfeited

policy, unless the same is instituted within one year

from the day upon which default was made in paying

the premium, installment, interest or portion thereof

for which it is claimed that forfeiture ensued.

"Sec. 3. This act shall take effect immediately."

II.

That a premium or installment upon the policy men-

tioned in the complaint herein matured and became

payable, and a default in the payment of, and a failure

to pay the same, occurred on the 30th day of June, 1897,

and said premium or installment was never paid nor

tendered, nor was any payment therefor or 'thereon

ever made, either by or on behalf of said John D. Mc-

Dougald, or by any beneficiary or assignee of said pol-

icy, and more than one year thereafter expired before said

eJohn D. McDougald died, and said policy and all rights

and claims of anv kind whatsoever thereunder was bv de-

fendant declared forfeited and lapsed, and became of

no legal force and effect at the expiration of one year,

from said 30th day of June, 1897, to wit, on the 30th

day of June, 1898.
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III.

Defendant denies that said John D. McDougald, or

plaintiff herein, or said Mrs. J. A. McDougald, or they

or either or any of them, have or has, duly or at all,

performed or complied with all or any of the conditions

or provisions of said policy upon their or each or any

of their part *to be kept or performed, and denies that

there has never been any indebtedness against said pol-

icy; but on the contrary, defendant avers that said

policy and all rights and claims thereunder of every

kind whatsoever agains't defendant, lapsed and became

forfeited and of no legal force and effect on the 30th

day of June, 1898, as aforesaid, owing to the failure of

said John D. McDougald or any beneficiary or assignee

of said policy to pay the premium and indebtedness

thereon, matured, accrued and existing one year prior

thereto, to wit, on the 30th day of June, 1897, and long

prior to the death of said John D. McDougald.

IV.

Defendant denies that the sum of ten thousand (10,-

000) dollars, or any part thereof, or any sum whatso-

ever, is or remains due or owing or unpaid by defend-

ant 'to plaintiff on said policy or otherwise.

And for a further answer and as a third and separate

defense to the complaint on file herein, defendant al-

leges :

I.

That by an Act of the Legislature of the State of New
York regulating the forfeiture of life insurance poll-
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cies, entitled "An act to amend the insurance law, and

the act amendatory thereof relative to capital and sur-

plus/' approYed April 8, 1897, it was among other things

enadted and provided that section 92 of chapter 218 of

said insurance law set forth in part in the complaint

herein be and the same was thereby amended so as to

read as follows:

"Sec. 92. No Forfeiture of Policv Without Notice.—

Ko life insurance corporation doing business in this

state shall vrithin one year after the default in pay-

ment of any premium, installment or interest declare

forfeited or lapsed, any policy hereafter issued or re-

newed and not issued upon the payment of monthly or

weekly premiums, or unless the same is a term insur-

ance contract for one year or less, nor shall any such

policy be forfeited, or lapsed, by reason of nonpayment

when due of any premium, interest or installment or

any portion thereof required by the terms of the policy

to be paid, within one year from the failure to pay such

premium, interest or installment unless a written or

printed notice stating the amount of such premium, in-

terest, installment, or portion thereof, due on such pol-

icy, the place where it shall be paid, and the person

to whom the same is payable, shall have been duly ad-

dressed and mailed to the person whose life is insured,

or the assignee of the policy, if notice of the assign-

ment has been given to the corporation, at his or her

last known postoffice address in this state, postage paid

by the corporation, or by any officer thereof, or per-

son appointed by it to collect such premium, at least
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fifteen and not more than for»ty-five days prior to the

date when the same is payable. The notice shall also

state that unless such premium, interest, installment

or portion thereof, then due, shall be paid 'to the cor-

poration, or to the duly appointed agent or person au-

thorized to collect such premium by or before the day

it falls due, the policy and all payments thereon will

become forfeited and void except as to the right to a

surrender value or paid-up policy as in this chapter pro-

vided. If the payment demanded by such notice shall

be made within its time limited therefor, it shall be

taken to be in full compliance with the requirements

of 1:he policy in respect to the time of such payment;

and no such policy shall in any case be forfeited or de-

clared forfeited, or lapsed, until the expiration of thirty

days after the mailing of such notice. The afifidavit of

any officer, clerk, or agent of the corporation, or of any-

one authorized to mail such notice that the notice re-

quired by this section had been duly addressed and

mailed by the corporation issuing such policy shall be

presumptive evidence that such notice has been duly

given. No action shall be maintained to recover under

a forfeited policy, unless the same is instituted within

one year from the day upon which default was made

in paying the premium, installment, interest or portion

thereof for which it is claimed that forfeiture ensued.

"Sec. 3. This act shall taken effect immediately."

II.

That a premium or installment upon the policy men-

tioned in the complaint herein matured and became
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payable, and a default in the payment of, and a failure

to pay the same, occurred on the 30th day of June, 1897,

and said premium or installment was never paid nor

tendered, nor was any payment therefor or thereon ever

made, either by or on behalf of said John D. McDoug-

ald, or by any beneficiary or assignee of said policy, and

this action was not instituted within one year from said

30th day of June, 1897, the day upon which default was

made in paying the premium upon said policy as afore-

said, and said action, therefore, is barred by the pro-

visions of the Act of April 8th, 1'89'7, hereinbefore

quoted.

III.

Defendant denies that said John D. McDougald, or

plaintiff herein, or said Mrs. J. A. McDougald, or they

01' either or any of them, have or has, (dul}' or at all,

performed or complied with all or any of the conditions

or provisions of said policy upon their or each or any

of their part to be kept or performed, and denies that

there has ever been any indebtedness against said pol-

icy; but on the contrary, defendant avers that said pol-

icy and all rights and claims thereunder of every kind

whaltsoever against defendant, lapsed and became for-

feited and of no legal force and effect on the 30th day

of June, 1898, as aforesaid, owing to the failure of said

John D. McDougald or any beneficiary or assignee of

said policy to pay the premium and indebtedness there-

on, matured, accrued and existing one year prior there-

to, to wit, on the 30th day of June, 1897, and long prior

to the death of said John D. McDougald.
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IV.

Defendant denies that the sum of ten thousand (10,-

000) dollars, or any part thereof, or any sum whatso-

ever, is or remains due or owing or unpaid by defend-

ant 'to plaintiff on said policy or otherwise.

And for a further answer and as a fourth and sepa-

rate defense to the complaint on file herein, defendant

alleges:

I.

That on or about the 4th day of October, 189^5, in com-

pliance with a written application theretofore made to

it, defendant made, executed and delivered to said John

D. McDougald a policy of life insurance practically in

the words and figures and of the tenor set forth in para-

graph III of said complaint; but said policy was so

made, executed and delivered as of and in'tended and

considered by the parties thereto as commencing on the

30th day of June, 1895, at the request of said McDoug-

ald and in order that he might thereby secure a lower

rate and premium upon said policy than if said policy

commenced to run at its dafte aforesaid.

II.

Defendant further alleges that said John D. McDoug-

ald, on the 9th day of July, 1898, for valuable considera-

tion, returned and surrendered to defendant said policy

of insurance and rescinded the contract with defend-

ant therein contained and all claims against defendant

thereunder, and thereby released defendant from all lia-

bility, claim or demand of any and every kind whatso-
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ever arising from or under or by virtue of said policy

and contract, and from the payment of any and all

moneys to be derived therefrom, and thereupon defend-

ant canceled said contract and became discharged of

any and all liability of every kind whaltsoever to plain-

tiff thereunder.

III.

Defendant avers that it has no information or belief

sufficient to enable it to answer the allegations in para-

graph VII of said complaint contained, and upon thisi

ground, therefore, denies and leaves plaintiff to her

proof that on March 5th, 1896, or at any other time,

said John D. McDougald, for value received, or other-

wise, or for any good or valuable consideration, as-

signed or transferred or set over to Mrs. J. A. McDoug-

ald, of the City of Stockton, State of California, or else-

where, said policy of insurance, or his title thereto, or

any interest therein, with or without all or any divi-

dend, benefit or advantage to be had or derived there-

from.

IV.

Defendant has no information or belief sufficient to

enable it to answer the allegations in paragi*aph X of

said complaint contained and, therefore, placing its de-

nial upon this ground, defendant denies and leaves

plaintiff to her proof that at any time said Mrs. J. A.

McDougald assigned or transferred or set over, in writ-

ing, or otherwise, for a valuable or any consideration,

to plaintiff herein, all or am^ of said Mrs. J. A. Mc-

Dougald's right or title or interest in or to said policy
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of insurance, with or without all or any money, bene-

fit or advantage to be had or derived therefrom; but

defendant alleges that if any such assigTiment or trans-

fer was made it was without good or valuable considerar

tion therefor, and was void and of no legal force or

effect as far as defendant was concerned, and upon the

same ground defendant denies that ever since said time,

or at or since any other time plaintiff herein has been

or is now, the owner or holder of said policy or of all

or any claims existing or alleged to exist thereunder

against defendant herein.

V.

Defendant denies that said John D. McDougald or

said Mrs. J. A. McDougald, or plaintiff herein, or they

or either or any of them, have or has, duly or at all,

performed or complied with all or any of the conditions

or provisions of said policy, or any thereof, upon their

or each or any of their part to be kept or performed,

and denies that there has never been any indebtedness

againsit said policy; but on the contrary defendant

avers that said policy was, in consideration of the re-

lease to said John D. McDougald of the premium due

thereon on the said 30th day of June, 1897, and other

valuable consideration, rescinded and canceled, and all

claims against defendant of every kind and nature

whatsoever became terminated as hereinbefore set

forth in paragraph II hereof.

VI.

Defendan't denies that the sum of ten thousand (10,-

000) dollars, or any part thereof, or any sum whatso-
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ever, is or remains due or owing or unpaid by defend-

ant to plaintiff on said policy or otherwise.

And for a further answer and as a fifth and separate

defense to the complaint on file herein, defendant al-

leges :

I.

That on the 11th day of September, 1895, at the City

of Stockton, within this District and State of Califor-

nia, one John D. McDougald made written application

to defendant for the issuance and delivery to him of a

policy of insurance upon his life, in which application

said John D. McDougald expressly contracted and

agreed with defendant that if said policy should be

issued and delivered to him, no suit should be brought

against defendant after two years from the time when

a cause of action should have arisen thereon, nor after

two years from the time of said applicant's death.

II.

That on the 4th day of October, 1895, in compliance

with said application, defendant made, executed and de-

livered to said John D. McDougald and the latter ac-

cepted the policy of life insurance applied for, in the

words and figures and of the tenor set forth in para-

graph III of the complaint herein; but said policy was

so made, executed and delivered as of, and intended

and considered by the parties thereto as commencing

on the 30th day of June, 1895, at the request of said

John D. McDougald and in order that he might thereby

secure a lower rate and premium upon said policy than

if said policy commenced to run at its date aforesaid.
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III.

Defendant denies that said John D. McDou^ald or the

alleged assignee of said policy, Mrs. John D. McDoug-

ald or plaintiff herein, or ^they or either or any of them,

have or has duly or at all performed or complied with

all or any of the conditions or provisions of said policy,

or any thereof, upon their or each of their part to be

kept or performed.

IV.

That more than two years have elapsed from the time

that the alleged cause of adtion arose which is set forth

in the complaint herein to the time when the above en-

titled action was brought, and the same is therefore

barred by the provisions of said application hereinbe-

fore referred to.

V.

Defendant denies 'that the sum of ten thousand

(10,000) dollars or any part thereof or any sum whatso-

ever is or remains due or owing or unpaid by defendant

to plaintiff on said policy or otherwise.

And for a further answer and as a sixth and separate

defense to the complaint on file herein, defendant al-

leges:

I.

That on the 4th day of October, 1895, at the City of

Stockton, within the State and Northern District of

California, defendant executed and delivered to one

John D. McDougald and the latter accepted as of the

30th day of June, 1895, a policy and contract of insur-

ance upon said McDougald's life in the sum of ten thou-
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sand (10,000) dollars, wherein and whereby it was,

among other things, provided and agreed between the

parties thereto, as follows:

"If any premium is not paid on or before the day

when due, this policy shall become void, and all pay-

ments previously made shall remain the property of

the company, except as hereinafter provided.

"A grace of one month will be allowed in payment

of subsequent premiums after this policy shall have been

in force three months, subject to an interest charge at

the rate of five per cent per annum for the number of

days during which the premium remains due and un-

paid. During the month of grace this policy remains

in force, and the unpaid premium, with interest as

above, remains an indebtedness to the company, which

will be deducted from the amount payable under thist

policy if the death of the insured shall occur during the

month."

II.

That on the 30th day of June, 1897, a premium of four

hundred and sixty-five (465) dollars became due and

payable upon said policy, but said premium was not,

nor was any part thereof ever paid by or on behalf of

said McDougald nor by anyone interested in said policy

or otherwise, and the same is now due, unpaid and pay-

able to defendant, although more than a month, to wit,

over five years have elapsed from the time of said de-

linquency. Wherefore said policy and each and every

part thereof became and now is void and of no force or

effect whatsoever.
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III.

Defendant admits that it was provided in the appli-

cation for the policy of insurance herein involved, and

thereby but not otherwise agTeed, subject, however, to

the other terms and conditions in said application and

policy, including the specific provision therein herebe-

fore quoted in paragraph I of this separate answer and

defense "that the contract contained in such policy and

in this application shall be construed according to the

laws of the State of New York, the place of said con-

tract being agreed to be the home office of said company

in the City of New York."

IV.

Defendant denies that said John D. McDougald or

plaintiff herein or Mrs. J. A. McDougald or they or

either or any of them have or has duly or at all per-

formed or complied with all or any of the conditions

or provisions of said policy upon their or each or any

of their part to be kept or performed, and denies that

there never has been any indebtedness against said

policy.

V.

Defendant denies that the sum of ten thousand

( 10,000) dollars or any part 'thereof or any sum what-

soever is or remains due or owing or unpaid by defend-

ant to plaintiff on said policy or otherwise.

And for a further answer and as a seventh and sepa-

rate defense to the complaint on file herein, defendant

alleges:
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I.

That on or about the 4th day of October, 1895, in

compliance with the written application theretofore

made to it, defendant made, executed and delivered to

one John D. McDougald a policy for a two-years' term

life insurance and not otherwise, in the words and fig-

ures and of the tenor substantially set forth in para-

graph III of said complaint and said policy was so

made, executed and delivered as of and intended and

considered by the parties thereto as commencing on the

30th day of June, 1895, and the said John D. McDoug-

ald then and there gave the defendant, in payment for

said tw^o-years' term insurance and not otherwise, a

promissory note for six hundred and thirty-nine (639)

dollars, payable September 11th, 1896, w^hich said note,

however, has never been paid in whole or in part, and

no other premium or payment or installment thereof has

ever been made upon said policy, either by or on behalf

of said John D. McDougald or by or on behalf of any

assignee or beneficiary of said policy.

11.

That in and by the terms and provisions of said pol-

icy and by the express agreement of the parties there-

to, the insurance upon the life of said John D. McDoug-

ald therein provided terminated and lapsed on the 30th

dav of June, 1897, and thereafter became of no further

force or effect, and said John D. McDougald failed, neg-

lected and refused to continue or renew the insurance

or any part thereof by paying or tendering any premium

or making or tendering any payment upon said policy,
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other or further than hereinbefore stated, nor was said

policy renewed or continued in force by any beneficiary

or assignee thereof by paying or tendering any premium

or making any payment thereon or otherwise.

III.

Defendant denies that said John D. McDougald or said

Mrs. J. A. McDougald or plaintiff herein, or they or

either or any of them, have or has, duly or at all, per-

formed or complied with all or any of the conditions or

provisions of said policy or any thereof, upon their or any

of their part to be kept or performed, and denies that

there has never been any indebtedness against said policy.

IV.

Defendant denies that the sum of ten thousand (10,000)

dollars or any part thereof or any sum whatsoever is or

remains due, or owing, or unpaid by defendant to plain-

tiff on said policy or otherwise.

And for a further answer and as an eighth and sepa-

rate defense to the complaint on file herein, defendant

alleges

:

I.

That on or about the 4th day of October, 1895, it made,

executed and delivered to one John D. McDougald the pol-

icy of life insurance substantially set forth in paragraph

III of said complaint, but denies that said policy was in

full or any force or effect at the time of the death of

said John D. McDougald. On the contrary, defendant

avers that on the 30th day of June, 1897, said John D.

McDougald and said Mrs. J. A. McDougald elected to have
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said policy and all their rights thereunder terminated and

thereupon notified defendant of said election, whereupon

the latter, relying upon this election and determination

of said John D. McDougald and said Mrs. J. A. Mc-

Dougald, at all times subsequent to said 30th day of June,

1897, with the knowledge and consent of said McDougald

in his lifetime and of said Mrs. J. A. McDougald, and with

the knowledge and consent of plaintiff herein since the

death of said John D. McDougald, treated said policy as

lapsed, abandoned and terminated, and relying upon the

conduct of said John D. McDougald and of said Mrs. J.

A. McDougald, abstained from taking any further act or

step in relation to said policy by way of sending out any

further notices thereunder since said 30th day of June,

1897, or otherwise, in order to effect the cancellation and

termination of said policy.

11.

Defendant denies that said John D. McDougald or said

Mrs. J. A. McDougald or plaintiff has or have, duly or

otherwise, performed or complied with all or any of the

conditions or provisions of said policy upon his, her, their

or any of their part, and denies that there never has

been any indebtedness against said policy.

III.

Defendant denies that the sum of ten thousand (|10,-

000) dollars or any part thereof now remains due, owing

or unpaid by defendant to plaintiff.

And for a further answer and as a ninth and separate

defense to the complaint on file herein, defendant alleges

:
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I.

That on or about the 4th day of October, 1895, it made,

executed and delivered to one John D. McDougald the pol-

icy of life insurance substantially set forth in paragraph

III of said complaint, but denies that said policy was in

full or any force or effect at the time of the death of said

John D. McDougald.

IL

Defendant alleges that plaintiff should be and is es-

topped from alleging or proving, and should not be permit-
I yarn

ted to allege or prove that it did not give, mail to or serve

upon said John D. McDougald or said Mrs. J. A. Mc-

Dougald, in the manner and at the time prescribed by

statute pleaded in part in said complaint or otherwise,

the notices or any of them thereby alleged to be prescribed,

and that he or she or they never received any such notice

or notices or any other notice prescribed or claimed to be

prescribed by any statute of said State of New York or any

other notice whatsoever than that hereinafter in this

paragraph mentioned, for that on the day of

1897, defendant in writing notified and informed said

John D. McDougald and said Mrs. J. A. McDougald, at

the City of Stockton in the County of San Joaquin and

said State of California, that a premium of four hundred

and sixty-five (465) dollars then about, to wit, on the 30th

day of June, 1897, to become due, payable and necessary

to be paid on said policy of insurance for the continuance

or renewal thereof was due at the time last mentioned and

payable at the time in said policy specified, and defendant

therein and thereby duly demanded payment of said pre-
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mium in said sum at such time, and therein and thereby ten-

dered and offered to furnish its receipt therefor, duly exe-

cuted by its proper officers thereunto duly authorized ; but

said John D. McDougald and Mrs. J. A. McDougald and

each thereof, being so notified and informed by defendant

in the premises, by said written notice and otherwise, re-

fused to pay or cause to be paid said premium or any part

thereof, and then and there intending to induce and for

the purpose of inducing defendant to rely upon the same,

informed it and led it to believe, by their actions and con-

duct, that he and they and each thereof, was and wero

unable and unwilling to pay said premium or any part

thereof, or any premium or part thereof, thereafter accru-

ing on said policy to defendant.

Defendant moreover alleges that said John D. McDou-

gald and Mrs. J. A. McDougald and each thereof then in-

tended to allow said policy to lapse and become forfeited

by want of payment of said premium or premiums or any

future premium or premiums accruing thereon, and de-

fendant then and there and ever since, relying upon said

representations and conduct of said John D. McDougald

and Mrs. J. A. McDougald and of each thereof, was

thereby induced to and did declare, consider and treat

said policy and contract of insurance as forfeited and

abandoned and of no further force and effect.

III.

Defendant denies the allegations in paragraph VIII of

said comj>laint contained and denies that said John D.

McDougald and said Mrs. J. A. McDougald or plaintiff,

or any thereof, have or has, duly or otherwise, performed
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or complied with all or any of the conditions or provisions

of said policy upon their or ea<?h of their part to be kept

or performed, and denies that there never has been any

indebtedness against said policy and that the whole or any

part of the sum therein provided to be paid under certain

contingencies, to wit, ten thousand (10,000) dollars, re-

mains or is now^ due or owing or unpaid from defendant

to plaintiff.

Wherefore, defendant prays that the complaint herein

be dismissed and that it have judgment against plaintiff

for its costs in this behalf sustained.

PAGE, McOUTOHEN & KNIGHT,

Attorneys for Defendant.

United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

Charles A. McLane, being first duly sworn, deposes and

says:

That he is an agent of the corporation defendant in the

above-entitled action; that he has read the foregoing

amended answer to the complaint herein and knows the

contents thereof; that the same is true of his own knowl-

edge except as to the matters which are therein stated on

his or defendant's information or belief, and as to those

matters that he believes it to be true.

Affiant makes this affidavit in verification of said

amended answer, for the reason that the defendant is a

corporation created, organized and existing under and

by virtue of the laws of the State of New York, having
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its principal office and place of business in the City.

County and said State of New York, and that all of its

officers reside out of and are now absent from said State

and Northern District of California and said City and

County of San Francisco where defendant's attorneys re-

side, and for the further reason that the facts set forth

in said amended answer are within the knowledge of

affiant. ! .

CHAS. A. McLANE.

Subscribed and sworn to before me, this 21st day of

December, 1904.

[Seal] FRANK L. OWEIn,

Notary Public in and for the City and County of San

Francisco, State and Northern District of California,

duly commissioned and residing therein.

[Endorsed] : Service of a copy of the within amended

answer is hereby admitted this 23d day of December, 1904.

VAN NESS & REDMAN,

L. A. REDMAN,
Attorneys for Plaintiff.

Filed December 23, 1904. Southard Hoffman, Clerk.

By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States^ in and for the

Ninth Circuity Northern District of California.

CARRIE B. McDOUGALD, \

Plaintiff,

vs.

NEW YORK LIFE INSURANCE COM-

PANY (a Corporation),

Defendant.

Findings of Fact and Conclusions of Law.

The above-entitled action came on regularly for trial be-

fore the Court sitting without a jury on December 23d,

1904, L. A. Redman, Esq., appearing on behalf of plain-

tiff and Messrs. Page, McCutchen & Knight, appearing on

defendant's behalf. Evidence documentary and oral hav-

ing been adduced, and the case submitted for decision, the

Court having fully considered the same, now makes the

following findings of fact and draws therefrom the follow-

ing conclusions of law:

FINDINGS OF FACT.

I.

That on October 4, 1895, in compliance with a written

application theretofore made to it, defendant executed and

delivered to John D. McDougald the policy of life insur-

ance set forth in the complaint herein.

II.

That the first two years term insurance premium upon

the policy was paid by said John D. McDougald by the
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execution and delivery to defendant of his promissory note

payable September 11th, 1896, which said note, however,

was never paid in whole or in part.

III.

That the first life premium ujDon said policy became due

and payable, by the terms of the policy, on June 30th,

1897, or within or at the expiration of thirty days there-

after, but said premium was never paid in whole or in part

nor was any other premium or installment or payment in

the nature of premium or otherwise ever paid, made or

tendered upon said policy by or on behalf of said John D.

McDougald or any assignee of said policy.

IV.

That defendant did not declare said policy forfeited or

lapsed until more than one year after default had been

made as aforesaid in payment of said first life premium on

said policy, at the expiration of which time said policy was

so declared lapsed and forfeited b}^ defendant.

CONCLUSIONS OF LAW.

I.

If the so-called New York Notice Law is applicable to

said policy it is the Act of April 8, 1897, amending sec-

tion 92 of chapter 218 of the Insurance Laws of New York

which is thus applicable and not the Act of October 1,

1892.

II.

That the foregoing policy was not in full or any force

or effect at the time of the death of said John D. Mc-

Dougald.
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III.

That judgment should be entered for the defendant with

costs.

Dated, August 29th, 1905.

WILLIAM H. HUNT,

Judge.

[Endorsed] : Filed September 2, 1905. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Cwcuit Court of the Umted States^ Ninth Jiulicial

Circuity Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

No. 13,014.

NEW YORK LIFE INSURANCE COM-f

PANY (a Corporation),

Defendant.

Judgment.

This cause having come on regularly for trial upon the

23d day of December, 1904, being a day in the November,

1904, term of said Circuit Court, before the Court sitting

without a jury, a trial by jury having been waived by stipu-

lation duly filed ; and L. A. Redman, Esq., having appeared

as attorney for the i^laintiff, and Samuel Knight, Esq.,

having appeared as attorney for the defendant, and the
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trial having been proceeded with upon the 24th day of De-

cember, in said year and term, and evidence, oral and docu-

mentary, upon behalf of the respective parties having been

introduced and closed, and the cause having been argued

by the attorneys for the respective parties, and submitted

to the Court for consideration and decision, and the Court,

after due deliberation, having filed its findings in writing,

and ordered that judgment be entered herein in accordance

therewith

:

Now therefore, by virtue of the law, and by reason of the

findings aforesaid, it is considered by the Court that plain-

tiff take nothing by this action; that defendant go hereof

without day, and that said defendant recover from said

plaintiff its costs herein expended, taxed at f .

Judgment entered September 2, 1905.

SOUTHARD HOFFMAN,

Clerk.

A true copy.

[Seal] Attest: SOUTHARD HOFFMAN,

Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Filed September 2, 1905. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.
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In the Circuit Court of the United States^ Ninth Judicial

Circuity in and for the Northern District of California.

CARRIE B. McDOUGALD, \

No. 13,014.
vs.

NEW YORK LIFE INSURANCE COM-

PANY.

Certificate to Judgment-Roll.

I, Southard Hoffman, clerk of the Circuit Court of the

United States, for the Ninth Judicial Circuit, Northern

District of California, do hereby certify that the foregoing

papers hereto annexed constitute the judgment-roll in the

above-entitled action.

Attest my hand and the seal of said Circuit Court, this

2d day of September, 1905.

[Seal] SOUTHARD HOFFMAN,

Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Judgment-roll. Filed September 2, 1905.

Southard Hotfman, Clerk. By J. A. Schaertzer, Deputy

Clerk.
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In the Circuit Court of the United States, in and for the

Ninth Circuity, Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

NEW YORK LIFE INSURANCE COM-!

PANY (a Corporation),
]

Defendant.

'

Memorandum Opinion.

HUNT, Judge.—The pleadings and evidence in this case

show the following" to be the facts

:

On October 4, 1895, in compliance with a written ap-

plication, the defendant delivered to John D. McDougald,

a policy of life insuance for |10,000, the two year tenn of

Avhich expired June 30, 1897. In payment for the pre-

mium on this two year term insurance the defendant ac-

cepted said McDougald's note; this note was never paid.

In order to continue the policy beyond the two year term,

a life premium of $465 was due and payable June 30, 1897.

Neither this nor any subsequent premium on the policy

has ever been paid, in whole or in part. The 30th day of

June, 1898, marked the expiration of a j^ear, from the time

when first default was made in the payment of premium.

On July 14, 1898, the defendant insurance company can-

celed the policy for the default in payment of premium.

This action was commenced November 16, 1900.
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The facts being as aboye stated, under no view of the

law can recovery be had in this action, for by the express

terms of the contract, ^'if any premium is not paid on or

before the day when due," the policy—after one month's

grace—ipso facto, became void.

But it is strenuously contended by counsel for plaintiff

that the insurance laws of the State of New York apply to

this contract, and that thereby, notwithstanding the un-

ambiguous terms of the contract itself, the plaintiff may

recover in this action. This contention is, however, with-

out merit. If indeed the Notice Law of the State of New

York is applicable to this contract, it is the law which

went into effect April 8, 1897 ; since the default in payment

of premium occurred June 30, 1897 (Rosenplanter vs.

Provident Sav. Life Assur. Soc. of New York, 96 Fed.

721), and this law by its express terms excluded the case

at bar. Its language is as follows:

"No life insurance corporation doing business in this

State shall within one year after the default in payment

of any premium, installment or interest declare forfeited

or lapsed uny policy issued or renewed and not issued upon

the payment of monthly or weekly premiums, or unless

the same is a term insurance contract for one year or less;

nor shall any such policy be forfeited, or lapsed, by reason

of nonpayment when due of any premium, interest or in-

stallment or any portion thereof required by the terms of

the policy to be paid, within one year from the failure to

pay such premium, interest or installment, unless a writ-

ten or printed notice, etc.''
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In the case at bar the insurance company made no at-

tempt to cancel the policy within one year after default

in payment of premium. The default occurred June 30,

1897; the cancellation by the company of the policy did

not occur until July 14, 1898; therefore the law of the

State of New York, so far as it relates to the matter of no-

tice neither affects nor modifies the express terms of the

contract, and such being the case, they are controlling,

and by their plain provisions, the policy was null and

void at the time this action was instituted, hence action

cannot be maintained thereon.

The plaintiff has no equities; she must recover, if at

all, upon her strict legal rights. The Supreme Court, in

a late decision, employed language which is particularly

pertinent to the case at bar; Mr. Justice Brewer, speaking

for the Court, says

:

"The insured failed to pay, and continued such failure

for four years prior to his death; yet notwithstanding his

failure to perform his part of the contract—^and perform-

ance by the insured underlies the obligation of the insur-

ance company to perform on its part—this action was

brought to compel the same performance by the company

that would have been due if he had performed. It is sim-

ple justice between two parties to a contract containing

depending stipulations that neither should be permitted

to exact performance by the other without having himself

first performed. It is true cases arise in whicli one party

is enabled to take advantage of some statutory provision

and exact compliance from the other without having him-

self first complied, and Courts may not ignore the scope
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and efficacy of such statutory provisions, but nevertheless,

a judgment for failure to perform against one party in

favor of the other, when the la^tter was the first delinquent,

is offensive to the sense of righteousness and fair deal-

ing. * * * Courts have always set their faces

against an insurance company which, having received its

premiums, has sought by technical defenses to avoid pay-

ment, and in like manner should they set their faces

against an effort to exact payment from an insurance com-

pany when the premiums have deliberately been left un-

paid/' (Mutual Life Ins. Co. vs. Hill, 193 U. S. 551.)

From these views it follows that the evidence offered

at the trial relating to the affidavit touching the mailing

of notice to the assured and assignee becomes wholly ir-

relevant and immaterial, and the objections thereto were

well taken.

Judgment for the defendant.

WILLIAM H. HUNT,

Judge.

[Endorsed] : Filed May 22, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States^ in and for the Ninth

Circuit, Northern District of California.

CARRIE B. McDOUGALD, \

;

Plaintiff,

vs.

THE NEW YORK LIFE INSURANCE i

COMPANY (a Corporation),

Defendant.

Petition for Writ of Error.

Carrie B. McDougald, the plaintiff in" the above-en-

titled action, feeling herself aggrieved by the judgment

entered therein on the 2d day of September; 1905; where-

by it was adjudged that plaintiff take nothing by said

action and that defendant have judgment for its costs;

comes now by Van Ness & Redman, her attorneys, and

petitions said Court for an order allowing her, said

plaintiff, to prosecute a writ of error to the United

States Circuit Court of Appeals in and for the Ninth

Circuit under and a-ccording to the laws of the United

States in 'that behalf made and provided, and also that

an order be made fixing the amount of a bond which

said plaintiff shall give upon said writ of error, and

that upon the giving of such bond all further proceed-

ings in this court be stayed until the determination of

said writ of error by <the said United States Circuit

Court of Appeals in and for said Ninth Circuit.
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And your petitioner will ever pray, etc.

CARRIE B. McDOUGALD,

By VAN NESS Si REDMAN,
Her Attorneys.

In the Circuit Court of the United States, in and for the Ninth

Circuity Northern District of California,

CARRIE B. McDOUGALD, \

Plaintiff,
j

vs. /

\

THE NEW YORK LIFE INSURANCE
COMPANY (a Corporation),

Defendant.

Assignment of Errors.

Now comes Carrie B. McDougald, the plaintiff in the

above-entitled action, by Van Ness & Redman, her at-

torneys, and specifies the following as the errors upon

which she will rely and which she will urge upon her

writ of error in the above-entitled action, tO' wit:

I.

That the Circuit Court of the United States for the

Ninth Circuit, Northern District of California, erred in

deciding that the first life premium referred to in the

complaint became due and payable by its terms on June

30th, 1897, or within, or at the expiration of thirty days

thereafter, or at any time prior to June 30th, 1898, or

within, or at the expiration of thirty days thereafter.
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11.

That the Circuit Court of the United States for the

Ninth Circuit, Northern District of California, erred in

deciding that the New York notice law, as amended

by the Act of April 8th, 1897, is applicable to the policy

sued on, and erred in deciding thait the Act of October

1st, 1892, was not applicable to said policy.

III.

That said Court erred in entering judgment herein in

favor of defendant and against plaintiff.

BUDD & THOMPSON,

VAN NESS & EEDMAN,

Attorneys for Carrie B. McDougald, Plaintiff in said Ac-

tion.

I7i the Circuit Court of the United States^ in and for the Ninth

Circuity Northern District of California,

CARRIE B. McDOUGALD,
Plaintiff,

vs.

THE NEW YORK LIFE INSURANCE
COMPANY (a Corporation),

Defendant.

Order Allowing Writ of Error.

Upon motion of 'the attorneys for the plaintiff in the

above-entitled action, and upon the filing of the annexed
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petition for writ of error and assignment of errors, it

is

Ordered that a writ of error as prayed for in said peti-

tion be allowed, and that the amount of the bond to be

given by plaintiff upon said writ of error be and the

same is hereby fixed at the sum of three hundred (300)

dollars; and that upon the giving of said bond all fur-

ther proceedings in this court be stayed pending the de-

termination of said writ of error by the United States

Circuit Court of Appeals in and for the Ninth Circuit.

Dated, October 17, 1905.

MORROW,
Judge.

[Endorsed]: Filed October 17th, 1905. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

No. 13,014.

NEW YORK LIFE INSURANCE COM-
'

PANY (a Corporation),

Defendant.

Clerk's Certificate to Record on Writ of Error.

I, Southard Hoffman, Clerk of the Circuit Court of the

United States, of the Ninth Judicial Circuit, in and for
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the Northern District of California, do hereby certify

the foregoing seventy-nine (79) pages, numbered from 1

to 79, inclusive, to be a full, true and correct copy of

tihe record and proceedings in the above and therein en-

titled cause, as the same remains of record and on file

in the office of the clerk of said court, and that the same

constitute the return to the annexed writ of error.

I further certify, 'that the cost of the foregoing return

to writ of error is $45.20; that said amount was paid by

the attorneys for the above-named plaintiff; and that

the original writ of error and citation issued in said

cause are hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 30th day

of October, A. D. 1905.

[Seal] SOUTHARD HOFFMAN,
Clerk of the United States Circuit Court, Ninth Judi-

cial Circuit, Northern District of California.
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In tM CirGuit Court of the United States, in and for the Ninth

Circuit, Northern District of California.

OAKRIE B. McDOUGALD,

Plaintife,

vs.

THE NEW YORK LIFE INSURANCE

!

COMPANY (a Corporation),
]

Defendant.
^

Writ of Error.

United States of America—ss. ;

The President of the United States to the Honorable,

the Judges of the Circuit Court of the United States

for the Ninth Circuit, Northern District of Califor-

nia, Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court before you, or some of you, between Carrie

B. McDougald, plaintiff in error, and the New York Life

Insurance Company, a corporation, defendant in error,

manifest error hath happened, to the great damage of

the said Carrie B. McDougald, plaintiff in error, as by

her complaint appears:

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you,
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if judgment be therein given, that then, under your

seal, distinctly and openly, you send the record and pro-

ceedings aforesaid, with all things concerning the same,

to the United States Circuit C^urt of Appeals for the

Ninth Circuit, together with this writ-, so that you have

the same at the city of San Francisco in the State of

California on the 17th day of November next in the

said Circuit Court of Appeals to be then and there held,

that the re<}ord and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error what

of right and according to the laws and customs of the

United States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the 19th day of Oc-

tober, in the 3^ear of our Lord one thousand nine hundred

and five.

[Seal] SOUTHARD HOFFMAN,
Clerk of the Circuit Court of the United States for the

Ninth Circuit, Northern District of California.

Allowed by

MORROW,
Circuit Judge.

Service of the within writ and receipt of a copy there-

of is hereby admitted this 19th day of October, 1905.

PAGE, McCUTCHEN & KNIGHT,
Attorneys for Defendant in Error.

The answer of the Judges of the Circuit Court of the

United States of the Ninth Judicial Circuit, in and for

the Northern District of California.
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The record and all proceedings of the plaint where-

of mention is within made, with all things touching the

same, we certify under the seal of our said Court to the

United States Circuit Court of Appeals for the Ninth

Circuit within mentioned, at the day and place within

contained in a certain schedule to this writ annexed, as

within we are commanded.

By the Court.

[Seal] SOUTHAED HOFFMAN,
Clerk.

[Endorsed] : No. 13,014. In the Circuit Court of the

United States, in and for the Ninth Circuit, Northern

District of California. Carrie B. McDougald, Plaintiff,

vs. The New York Life Insurance Company (a Corpora-

tion), Defendant. Writ of Error. Filed Oct. 20, 1905.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

aerk.

In the Circuit Ccnirt of tJie United States, in and for the Ninth

Circuit, Northern District of California.

CARRIE B. McDOUGALD,
Plaintiff,

vs.

THE NEW YORK LIFE INSURANCE!
COMPANY (a Corporation),

j
Defendant. /

Citation.

United States of America,—ss.

The President of the United States to the New York

Life Insurance Company, a Corporation, Greeting:
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You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals for the

Ninth Circuit, to be holden at the city of San Francisco

in the State of California within thirty (30) days from

the date hereof, pursuant to a writ of error in the clerk's

office of the Cii'cuit Court of the United States for the

Ninth Circuit, Northern District of California, wherein

Carrie B. McDougald is plaintiff in error and you are

defendant in error, to show cause, if any there be, why

the judgment rendered against the said plaintiff in error

as in the said writ of error mentioned should not be cor-

rected, and why speedy justice should not be done to

the parties in that behalf.

Witness the Honorable WM. W. MORROW, United

States Circuit Judge for the Ninth Judicial Circuit, at

San Francisco, this 19th day of October, A. D. 1905.

WM. W. MORROW,
United States Circuit Judge.

Service of the within citation by copy admitted this

19th day of October, A. D. 1905.

PAGE, McCUTCHEN & KNIGHT,

Attorneys for Defendant in Error.

[Endorsed]: No. 13,014. In the Circuit Court of the

United States, in and for the Ninth Circuit, Northern

District of California. Carrie B. McDougald, Plaintiff,

vs. The New^ York Life Insurance Company (a Corpora-

tion), Defendant. Qtation. Filed Oct. 20, 1905.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

Clerk.
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[Endorsed] : No. 1270. United States Circuit Court

of Appeals for the Ninth Circuit. Carrie B. McDougald,

Plaintiff in Error, vs. New York Life Insurance Company

( a Corporation), Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Circuit

Court for the Northern District of California.

Filed November 13, 1905.

F. D. MONCKTON,
Clerk.




